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Introduced by the Council President at the request of the Mayor and Substituted by the Finance Committee:

ORDINANCE 2016–113-E
AN ORDINANCE AMENDING SECTION 656.1510 (WIRELESS COMMUNICATION ANTENNAS), ORDINANCE CODE; CREATING A NEW PART 4A (SITE LEASES FOR SMALL CELL ANTENNAS ON CITY IMPROVEMENTS), CHAPTER 711 (CITY RIGHTS-OF-WAY), ORDINANCE CODE; ESTABLSHING AN ACCOUNT FOR SITE LEASE APPLICATION FEES AND ANNUAL SITE LEASE FEES; PROVIDING FOR CITY OVERSIGHT BY THE PUBLIC WORKS DEPARTMENT; PROVIDING AN EFFECTIVE DATE.


WHEREAS, Section 656.1510 preempts to the Planning Commission or the Wireless Communications Coordinator the placement of new wireless communication antenna on any structure within the City; and


 WHEREAS, the City desires to effectuate reasonable and non-discriminatory procedures outside the confines of section 656.1510 for the placement of small cell antennas by communications services providers on certain City improvements for telecommunications services; and


WHEREAS, the City recognizes that the use of certain City improvements by communications services providers, subject to reasonable rules and regulations, are of great benefit to the various providers using the same and the citizens of Jacksonville; now therefore

BE IT ORDAINED by the Council of the City of Jacksonville:

Section 1.

Amending section 656.1510 (Wireless Communication Antennas), Ordinance Code. Section 656.1510 (Wireless Communication Antennas), Ordinance Code, is hereby amended to read as follows:

Sec. 656.1510. - Wireless communication antennas. 

The placement of a new wireless communication antenna on any structure within the City may be initiated only upon approval of an application in accordance with the relevant procedures set forth in this section; provided, however, “small cell antennas” to be mounted on “City improvements” as those terms are defined in Part 4A, Ch. 711, Ordinance Code, shall be governed by Part 4A, Ch. 711, Ordinance Code, and not by this Ch. 656, Ordinance Code. Applications shall be filed with the Coordinator by the owner of the structure upon which the proposed antenna is to be located, or his authorized agent. Within ten working days of receipt of an application, the Coordinator shall determine if the application form has been fully completed and all required items submitted. Upon making this determination, the Coordinator shall notify the applicant, in writing, of the status of the application. If the Coordinator determines that the application is incomplete, the Coordinator shall advise the applicant of those items that need to be submitted. If the Coordinator determines that the application is complete, the Coordinator shall advise the applicant of the estimated schedule for processing the application and projected date for obtaining either an approval or denial of same. 

(a)
Collocation on existing wireless communication towers. Applications for collocations on existing towers shall be filed as part of the building permit application process and routed to the Coordinator for review. Upon proof of compliance with the application requirements set forth in this section, and proof that either the proposed communication antenna is an approved low impact/stealth or camouflaged design pursuant to Section 656.1509(c), Ordinance Code, or that the antenna is consistent with the design or placement requirements that were in effect at the time of the initial antennae placement approval, then the Coordinator shall issue an order authorizing the placement of the proposed collocation on an existing wireless communication tower. The permitting of such a collocation shall not abrogate the characterization of a tower as a legally permitted nonconforming use, and the tower site's original landscape plan shall remain in effect. Additionally, expansions of the footprint of an existing wireless communication facility compound to accommodate collocation shall not be deemed an expansion of a nonconforming use; provided, however, that all additional accessory equipment shall be landscaped pursuant to Section 656.1512(c), or as otherwise determined by the Coordinator so long as the visual impacts of the additional accessory equipment are mitigated. Final orders issued by the Coordinator under this section may be appealed to the Commission. When the Commission acts on an appeal filed under this section, such action shall be deemed the final action of the City as of the effective date of the final action by the Commission. A final action under this section shall not be reviewed further by the City Council. Any person with standing may challenge a final action taken by the Commission in whatever way authorized by federal or state law. 

(b)
Administratively approved antennas. Except for a historic building, structure, site, object, or district, small cell antennas governed by Part 4A, Ch. 711, Ordinance Code, or a tower included in Section 656.1510(a), the Coordinator shall issue an order authorizing the placement of a communication antenna on an existing structure that meets the requirements set forth in subsections (1)—(4) below. 

(1)
The antenna does not increase the height of the existing structure to which the antennae are to be attached, measured to the highest point of any part of the structure or any existing antenna attached to the structure, by more than 15 feet; 

(2)
The antenna does not increase the area of the wireless communication facility, if any, approved in the site plan for equipment enclosures and ancillary facilities; 

(3)
The antennae, equipment enclosures, and ancillary facilities are of an appropriate camouflaged or low-impact/stealth design or are of a design consistent with the design of an initial antennae placed on the structure, if applicable; and 

(4)
There no technologically and structurally suitable manner on commercially reasonable terms to place the antenna on an existing structure within the search ring without increasing the height. 

(c)
Public hearing for antennas. Those antennas that do not satisfy the requirements set forth in Sections 656.1510(a) and 656.1510(b), or Part 4A, Ch. 711, Ordinance Code, shall be reviewed by the Commission. Within seven days of notification from the Coordinator that the application is complete, an application for an antenna which is subject to a public hearing before the Commission, shall be scheduled for review before the next meeting of the Commission. When the Commission acts on an antenna application, such action shall be deemed the final action of the City as of the effective date of the final action by the Commission. A final action under this Section shall not be reviewed further by the City Council. Any person with standing may challenge a final action taken by the Commission in whatever way authorized by federal or state law. The Commission shall approve, deny or conditionally approve an application for a wireless communication antenna based upon its compliance with the applicable siting and design standards, as follows: 

(1)
Low impact/stealth or camouflaged design rooftop antennas, design approved pursuant to Section 656.1509(c) Ordinance Code, not extending more than 25 feet above the roof line shall be permitted in all zoning districts, subject to the antenna application requirements set forth in this Subpart. 

(2)
Non low impact/stealth or noncamouflaged design rooftop antennas not extending more than ten feet above the roof line shall be permitted in all zoning districts, subject to the application requirements set forth in this Subpart. 

(3)
Side-mount antennas not projecting more than 20 inches from the face of the structure shall be permitted in all zoning districts, subject to the application requirements set forth in this Subpart. Side-mount antennas shall be designed and placed so as to be architecturally and aesthetically compatible with the structure. 

(4)
Neither rooftop nor side-mount antennas shall be sited on any lot containing a single-family dwelling unit as the principal structure. 

(d)
Variance from side-mount and rooftop height and projection requirements on non-tower structures. A variance from the maximum height and projection requirements on non-tower structures set forth in this Subpart may only be obtained from the Tower Review Committee in accordance with the procedures and criteria set forth in Section 656.1509, Ordinance Code. 

(e)
Application requirements. 

(1)
Application fee. The application fee for review of an application to site a wireless communication antenna on an existing tower or structure shall be $300. 

(2)
Submittal information. Applications to site a wireless communication antenna on an existing tower or structure shall contain the following information: 

(i)
The identity of the wireless communication service provider, as well as the owner(s) of the structure and land upon which the antenna will be located; 

(ii)
A written legal description of the site and a boundary/improvements survey;

(iii)
A site plan clearly indicating the antenna size, type and height, and the location of any accessory buildings; 

(iv)
A landscape plan showing specific landscape materials for accessory equipment located at ground-level; 

(v)
The method of fencing, finished color and, if applicable, the method of aesthetic mitigation and illumination. 

(f)
Notification. Upon approval of an application for a side-mount and rooftop antenna, the Coordinator shall notify the Jacksonville Sheriff's Office, Jacksonville Aviation Authority and Jacksonville Information Technology Division, and the District Council Member. 

Section 2. 
Creating a new Part 4A (Site Leases for Small Cell Antennas on City Improvements), Chapter 711 (City Rights-of-Way), Ordinance Code.  A new Part 4A (Site Leases for small cell antennas on City Improvements), Chapter 711 (City Rights-of-Way), Ordinance Code, is hereby created and shall read as follows:

CHAPTER 711.  CITY RIGHTS-OF-WAY.

*  *  *

PART 4A. 
SITE LEASES FOR SMALL CELL ANTENNAS ON CITY IMPROVEMENTS. 


Sec. 711.419. Intent and Purpose; Supersession.  It is the intent of the City to promote the public health, safety and general welfare by providing for the placement and maintenance of small cell antennas on City improvements in a nondiscriminatory and competitively neutral manner and by providing reasonable rules and regulations regarding the same. This Part 4A supersedes the provisions of Ch. 656, Ordinance Code, as to those “small cell antennas” mounted on “City improvements”, as those terms are defined in this Part 4A.  Small cell antennas not meeting the definition provided in this Part or not mounted on City improvements as defined in this Part remain subject to the provisions of Ch. 656, Ordinance Code.
Sec. 711.420. Definitions.  Unless otherwise defined below, terms, phrases and words in this Part 4A shall have the meanings given to them in Section 711.403 of this Chapter. Where not inconsistent with the context, words used in the present tense include the future tense, words in the plural number include the singular number, and words in the singular number include the plural number. Words not otherwise defined shall be construed to have their common and ordinary meaning. 

(a) “City improvement” shall mean a City-owned street light or traffic or signal light.  For purposes of this Part 4A, “city improvement” does not mean or refer to historic poles or poles that are decorative in nature, such as, but not limited to, the street lighting described in the “Jacksonville Downtown Pedestrian Corridor and Open Space Strategy” dated January 18, 2007, as it may be amended from time to time.
(b) “Small cell antennas” for purposes of this Part 4A shall mean personal wireless services facilities each of no more than thirty inches in height and 20 inches in diameter rated when mounted for 120 mile per hour or greater wind gusts, side mounted no more than 32” on center pole to antenna by clamps and not by tie bolts, where the mount is no greater than two feet in height and weighs no more than 50 pounds, and which contains no lights of any kind.  Where the wireless facility does not meet the definition of small cell antenna as defined in this Part 4A, then installation of the facility shall be subject to Part 15 of Chapter 656, Jacksonville Ordinance Code.
(c) “Director” shall mean the director of the City’s Public Works Department.

(d) “Lessee” shall mean a communications services provider under a site lease with the City pursuant to this Part 4A. 

(e) “Site” shall mean the specific City improvement on which a communications services provider’s small cell antenna is located. 

(f) “Site lease” shall mean the lease agreement between the City and a communications services provider for the placement and maintenance of small cell antennas on a City improvement in accordance with the terms of this Part 4A.

(g) “Site lease application” shall mean an application submitted by a communications services provider for a site lease.

(h) “Site Lease Coordinator” shall mean the person or entity appointed or retained by the Director pursuant to Section 711.422 herein.
Sec. 711.421. Site Lease for Small Cell Antenna.  A site lease application to install, place and maintain a small cell antenna on a City improvement shall be filed with the Site Lease Coordinator and shall be accompanied by payment made to the City of a $250 application fee, as may be adjusted annually, per site lease application. A separate application shall be completed by a communication services provider for each requested site and only one small cell antenna may be located on a site.  The Director is authorized and directed to establish: 

(1) A site lease application form for requesting permission to install a small cell antenna on City improvements; 

(2) The information and documents required to be submitted to the City by communications services providers for site leases, which shall include (i) a site plan showing the proposed locations of both the placement of the small cell antenna and the placement of the Radio Frequency warning sign on the City improvement, and the location of the City improvement, (ii) the specifications for the small cell antenna to be installed on the City improvement, including the size (iii) a structural analysis, including a wind analysis, signed by a professional engineer licensed by the state of Florida certifying that the placement of the small cell antenna will have no adverse structural impact on the City improvement, (iv) photo documentation of the site and immediate surroundings for purposes of illustrating compatibility of the size, color, and placement with the surroundings; and (v) evidence demonstrating that the placement of the small cell antenna complies with all other provisions of state or local law that may be applicable to street lights or traffic signal poles or to the corridor or location within which the street lights or traffic signal poles are situated, including but not limited to, the provisions applicable to downtown development or zoning overlays, a certificate of appropriateness from the Jacksonville Historic Preservation Commission or administrative approval by the Planning and Development Department pursuant to Section 307.107 of the Ordinance Code if the City improvement is within a historic district, and approval by the Downtown Development Review Board if the City improvement is within the Downtown Overlay Zone.  
(3) A site lease agreement form containing provisions for lease fees, maintenance, insurance, indemnification, termination,  bonds, and such other provisions necessary or appropriate to protect the City’s interests; 

(4) Standardized lease terms and extensions related thereto; and

(5) Additional rules and regulations governing site leases as may be necessary or appropriate consistent with this Part 4A and other applicable laws. 

Sec. 711.422. Site Lease Coordinator.  The Director shall designate an employee, or retain a person or entity on a management fee basis, to act as the Site Lease Coordinator. The Site Lease Coordinator shall:

(1) coordinate and process all site lease applications;

(2) collect and monitor all site lease accounts and payments; and 

(3) manage all terms and conditions of site leases, and amendments thereto, approved by the Director.

If a Site Lease Coordinator is retained by the Director, such Site Lease Coordinator may be paid a management fee from the lease fees collected by the City pursuant to this Part 4A.
Sec. 711.423. Approval by Director and Authorization to Execute Site Leases.  Once the Site Lease Coordinator has received the site lease application, payment of the application fee and all additional required materials, the Site Lease Coordinator shall forward the site lease application to the Director, who shall approve or deny the application based on the required conditions set forth below in Section 711.424.  The Director shall have ten (10) business days following the receipt of the complete application materials to approve or deny the application. If an application is approved by the Director, the Director, or Site Lease Coordinator acting on the Director’s behalf, shall execute a site lease with the communications services provider. 

Sec. 711.424. Conditions to Approval of Site Applications.  The Director shall approve a site lease application if the small cell antenna as described in such application meets the following conditions: 

(1)
The placement of the small cell antenna will not have an adverse structural impact on the City improvement as evidenced by a certification from a professional engineer licensed by the state of Florida certifying the same;


(2) The small cell antenna is compatible in appearance with the City improvement and its surroundings; and

(3) The placement of the small cell antenna complies with all other provisions of state or local law that may be applicable to street lights or traffic signal poles or to the corridor or location within which the street lights or traffic signal poles are situated, including but not limited to, the provisions applicable to downtown development or zoning overlays, a certificate of appropriateness from the Jacksonville Historic Preservation Commission or administrative approval by the Planning and Development Department pursuant to Section 307.107 of the Ordinance Code if the City improvement is within a historic district, and approval by the Downtown Development Review Board if the City improvement is within the Downtown Overlay Zone.  The applicant shall have the burden of demonstrating compliance with this subsection (3).
711.425. Site Lease Terms.  A site lease shall at a minimum contain such insurance, indemnifications, and bonds as required under Sections 711.412-711.14 and approved by the City’s Risk Manager.  The Site Lease Coordinator may execute one master site lease for multiple sites with a communications services provider. The site lease agreement shall contain such terms and conditions as necessary to protect the City’s interests. The Office of General Counsel shall approve the site lease agreement form developed by the Director pursuant to this Part 4A.

Sec. 711.426.  Annual Site Lease Fee.  The annual site lease fee per site shall be $1200.  Such annual site lease fee shall be subject to all applicable federal and state laws governing such fee, if any. Site lease fees shall increase three (3) percent annually. 

Sec. 711.427. Registration Required.  A communications services provider applying for a site lease shall be registered with the Florida Department of Revenue as a provider of communications services and be an active dealer. The communications services provider must maintain such registration prior to performing any work in connection with the placement and maintenance of small cell antennas under the site lease.

Sec. 711.428. Site Lease and Application Fees Account.  The application fees and annual site lease fees shall be deposited into a Public Works Department account established for such fees.

Sec. 711.429.  Termination.  A site lease may be terminated as follows: 

(1) By lessee or the City if lessee is unable to obtain within 120 days from the execution of the site lease or is unable to maintain, any license, permit, or other governmental approval necessary for the construction, installation, or operation of the small cell antenna or lessee's business; 

(2) By lessee upon 30 days prior, written notice to the City if lessee is unable to operate the small cell antenna on the site due to federal or state communications laws; 

(3) By the City if it determines the small cell antenna is adversely affecting the City improvements; 

(4) By the City if it determines that continued use of the site poses a detriment to the public health, safety, or welfare or violates applicable laws or ordinances; 

(5) By the City if the existence of the site lease creates an adverse impact upon the City's tax-exempt bond status; and

(6) By either the City or lessee at any time during the site lease term upon at least ninety (90) days prior, written notice to the other party. 

Sec. 711.430. Retention of Jurisdiction of City and Right to Revoke for Public Health or Safety.  Notwithstanding that a lease may be executed by the Director, the City retains jurisdiction of the City improvements subject to the site lease for the general welfare of the public, and the City reserves the right to revoke any site lease under circumstances that threaten the public health or safety. 

Sec. 711.431.  Supplemental.  Nothing in this Part 4A shall be deemed to supersede any other provisions of state or local law that may be applicable to street lights or traffic signal poles,  to the corridor or location within which the street lights or traffic signal poles are situated, or the placement or use of communications facilities that are not small cell antennas as defined in this Part 4A, but the provisions of this Part 4A shall be supplemental to and not exclusive of any such other requirements, including but not limited to the provisions applicable to downtown development or to particular zoning overlays.

Sec. 711.432.
No Warranty by City.  Nothing contained in this Part 4A or any site lease entered into pursuant to this Part 4A or contemplated hereby shall constitute or create any duty on or warranty by the City regarding the feasibility of lessee’s use of City improvements, the current or ongoing quality or condition of the City improvements or their suitability for lessee’s purposes, the competence or qualifications of any third party furnishing services, labor or materials in connection with the construction or installation of the lessee’s project or the installation or maintenance of the City improvements, or any other matter whatsoever.  The lessee shall acknowledge that the lessee has not relied and will not rely upon any experience, awareness or expertise of the City, or the City’s employees, agents or contractors, regarding the aforesaid matters.  The lessee acknowledges that the City’s only responsibility under the provisions of this Part 4A, if lessee qualifies for a site lease, is to issue the site lease.  The City shall not be liable to lessee for any damages arising from lessee’s use of the City improvements, whether economic or noneconomic, general or special, incidental or consequential, statutory, or otherwise, arising out of the presence or operation of lessee’s small cell antenna on City improvements.

Section 3.
 
Establishment of Account for Site Lease Application Fees and Annual Site Lease Fees.  The Finance Department is hereby directed to establish an account in the Public Works Department into which the fees collected pursuant to Chapter 711, Part 4A, from site lease applications and site leases shall be deposited.

Section 4.  
Oversight Department.  The Public Works Department shall oversee the site lease application process described herein.



Section 5.
 
Effective Date. This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

__/s/ Margaret M. Sidman_______
Office of General Counsel

Legislation Prepared by: Sandra Stockwell
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