Special Courthouse Committee offers the following substitute to File No. 2004-1339: 

ORDINANCE 2004-1339


AN ORDINANCE REGARDING THE BETTER JACKSONVILLE PLAN, COURTHOUSE PROJECT; MAKING FINDINGS; SETTING A GOAL OF BUILDING NEW COURTHOUSE FACILITIES FOR AN AMOUNT NOT TO EXCEED $211,000,000 OF BETTER JACKSONVILLE FUNDS, AS WELL AS AVAILABLE REVENUE GENERATED BY THE $15 SURCHARGE, ALL AS PREVIOUSLY DETERMINED BY THE COUNCIL; DIRECTING THE ADMINISTRATION TO REGULARLY INFORM THE COUNCIL ON VARIOUS OPTIONS AND ISSUES; REQUIRING APPROVAL OF THE COUNCIL ON COURTHOUSE PROJECT CONTRACTS; REPEALING ORDINANCE 2003-1407-E AND 2003-1408-E; DIRECTING A LEGAL ANALYSIS INTO ACTIONABLE CLAIMS; AUTHORIZING THE COUNCIL AUDITOR TO RETAIN CONSULTANTS; APPROPRIATING $150,000 IN SUPPORT OF THE LEGAL ASSESSMENT; REQUIRING COUNCIL APPROVAL OF COURTHOUSE PROJECT RELEASES; PROVIDING AN EFFECTIVE DATE.


WHEREAS, the City Council adopted Ordinance 2000-572-E, and the citizens of Duval County, subsequently approved by referendum, Chapter 761, Ordinance Code, known as the Better Jacksonville Plan (hereinafter the Plan), which is a $2.2 billion dollar public improvement program, to include a new county courthouse (hereinafter the Courthouse Project); and


WHEREAS, the design and construction of a county courthouse proved to be a complex matter wherein newly projected costs vastly exceeded originally budgeted projections and appropriations; and


WHEREAS, prior to the current Council and the current Administration taking office in July of 2003, it was determined that the complexities described above necessitated the establishment of a $211,000,000 budget for the Courthouse Project; and 


WHEREAS, since July of 2003, the current Council and current Administration sought to achieve consensus; to identify an appropriate design, scope of work, and accurate project cost, based upon the best information available to them; and thereafter adopted ordinances 2003-1407-E and 2003-1408-E in furtherance of these goals, thereby committing General Revenue Fund revenues to the Courthouse Project, above those revenues provided by Better Jacksonville Project funds; and

WHEREAS, during the 2004 legislative session, the Florida Legislature enacted CS/CS/SB 2962 creating new section 318.18(13) F.S., which authorizes counties to impose a new $15 surcharge as a court cost on traffic infractions, to be used exclusively to fund the construction and maintenance of county court facilities and in Ordinance 2004-1085-E the Council adopted the same; and


WHEREAS, in Ordinance 2004-946 the Administration proposed a Guaranteed Maximum Price (GMP) of $267.9 million for the Duval County Courthouse Project (as defined therein) and thereafter withdrew support for same, as the GMP could not be reached; and


WHEREAS, on September 29, 2004, the Council President appointed a Special Committee on Courthouse Construction (the “Committee”), and


WHEREAS, the Committee, through its deliberations raised substantial questions as to the viability of the design, scope of work and budget proposed in 2004-946; and


WHEREAS, on October 28, 2004, the Mayor of the City of Jacksonville terminated the contracts of the principal construction and project management teams for failure to deliver a GMP within the amounts proposed in 2004-946; and


WHEREAS, the City has spent millions of dollars to date on costs associated with the Courthouse Project, some of which may and should be recoverable; and


WHEREAS, the public interest compels the Council to exercise review and approval oversight over all major elements of the Courthouse Project, including future planning, design, and contracting; and that the Council identify the issues and shortcomings of the process which led to the termination of the Courthouse Project, so as to avoid similar mistakes in the future, and to determine whether the City has actionable claims available to it for the possible recoupment of lost funds; now therefore


BE IT ORDAINED by the Council of the City of Jacksonville:

The Courthouse Project Moving Forward.
Section 1.

Aspirational Goal  The Council recognizes that inflation and market conditions will likely result in Courthouse Project costs that will exceed those costs estimated for the Courthouse Project in 1999-2000.  The Council is committed, however as a first priority, to a Courthouse Project that is within a budget the City can afford that is funded from the available revenue sources discussed herein.  Further, the Council desires a Courthouse Project that meets the needs of the judiciary, constitutional officers using the facility, and the community, that is consistent with the expressed will of the people.  The Council therefore sets an aspirational goal that the Courthouse Project, including necessary facilities for the judiciary, Clerk of Court, related court personnel, State’s Attorney, Public Defender and other necessary functions, be constructed in a dignified, safe, secure and durable manner, and be completed within the monies appropriated in Ordinance 2000-965-E ($211 million) and from funds available from the $15 traffic fee (minus 25% percentage of fees collected set aside for maintenance) as passed by the Council in Ordinance 2004-1085-E.  The Council further urges that the final budget include monies spent heretofore on the Courthouse Project. 

Section 2.

Keeping the Council Informed.  The Council recognizes that going forward, the successful design, construction, and funding of the Courthouse Project will be dependent upon cooperation and coordination between the executive, judicial and legislative branches of the Consolidated Government as well as constitutional officers who utilize the courthouse or court services.  In support of this cooperation and coordination, the Council hereby requests that effective the second Council committee cycle in February, 2005, the Mayor’s Better Jacksonville Plan/Courthouse Project representatives provide a monthly written report to, and make themselves available for answering questions before, the Council’s Finance, GPATE, and Courthouse committees, providing updated information and guidance regarding the following:

(a) Site selection alternatives;

(b) Feasibility of satellite court facilities;

(c) Potential uses for, or possible sale of the Old Federal Courthouse (including stipulations or restrictions on sale or use);

(d) The progress of design selection;

(e) The progress of overall price and funding determinations;

(f) Minimization of street closures and/or repeal of street closures required by the first design of the Courthouse Project;

(g) Consideration of and/or use of designs submitted in the original design competition; and

(h) Use of the Ed Ball building or other facilities previously not contemplated. 

Section 3.

Council Contract Approval Required.  Notwithstanding any provision of Chapter 126, Ordinance Code, or any other enacted ordinance, or any other provision of the Ordinance Code to the contrary, contracts for the Courthouse Project, for the prime contractor and the project architect, or a design–build contractor if applicable, and any consultants whose fees might reasonably exceed $100,000, shall be approved by ordinance of the Council.

Section 4.

Repeal of Ordinances 2003-1407-E and 2003-1408-E.  Given that existing plans for the Courthouse Project have been abandoned, Ordinances 2003-1407-E and 2003-1408-E are herein and the same repealed.  

Identifying and Addressing Recovery Issues

Section 5.

Courthouse Project Investigation – Statement of Purpose.  The Council finds that extraordinary sums have been expended for architects, construction managers and consultants for a Courthouse Project and that sums spent to date have not advanced the Courthouse Project to its expected or desired result.  The public interest requires that the City undertake a confidential analysis to determine if expended funds can be recovered.

Section 6.

Confidential Courthouse Project Investigation Authorized.  The Council directs the Council Auditor, in coordination with the General Counsel, to identify, retain, work and cooperate with all such experts that are necessary to provide comprehensive guidance to the Council as will enable the Council to decide whether to undertake litigation against responsible parties.  In that connection, and in contemplation that evaluation will provide legal theories and strategies that will be made in anticipation of litigation, it is contemplated that all documentation of the Council Auditor, General Counsel and retained experts will be confidential under Chapter 119, Florida Statutes, until such time as litigation is concluded or rejected by the Council, and that all communications with the Council shall be conducted in a confidential setting as authorized by Chapter 286.011(8), Florida Statutes. 

At the request of the Council Auditor, and in support of this evaluation or investigation of the Courthouse Project, in anticipation of litigation, the Courthouse and Finance Committees may issue subpoenas to compel production of documents that lawfully are available to the City. 

Section 7.

Ordinance Code Waivers.  In support of the evaluation described in Section 6, and notwithstanding any conflicting provision of the Ordinance Code to the contrary (which is hereby waived), the Council Auditor may expend up to $150,000, and may directly retain, such engineers, architects, auditors, attorneys, accountants, or other consultants necessary to the evaluation, who can provide opinions that will assist the Council in deciding whether or not to pursue available legal remedies.  In addition to those opinions that the experts may derive on their own, the experts retained shall review and confidentially advise the Council on whether there occurred an actionable breach of any fiduciary or professional duty owed to the City by the architects, construction managers and consultants, any impropriety with regard to the original design competition or subsequent award or administration of contract(s) and the viability of any legal or equitable claims for recovery of monies spent by the City heretofore.  The General Counsel’s Office is also directed to assign an attorney (agreeable to the Council Auditor) to be part of the claim assessment team.   


Section 8.
  Appropriation – Cost of Legal Assessment.  For the 2004-2005 fiscal year, within the City’s budget, there are hereby appropriated the indicated sum(s) from the account(s) listed in subsection (a) to the account(s) listed in subsection (b):


(a)
Appropriated from:



Special Council Reserve



Acct. No. JXRS011CCSR-09910



$150,000

(b) Appropriated to:

Council Auditor

Acct. No. CCCA011AD-04938




$150,000
Section 9.
Appropriation - Purpose.  The purpose of the appropriation in Section 8 is to fund the investigation expenses authorized in Sections 5-7.

Section 10.
Council Approval of Releases.  Notwithstanding any provision of Chapter 110, Chapter 112, and Chapter 126, Ordinance Code, or any other ordinance of the City of Jacksonville to the contrary, no officer, agent, or employee of the City of Jacksonville shall be authorized to enter into any settlement, change order, or agreement of any kind, with any contractor, architect, consultant, or construction manager of any kind, who is associated with the Courthouse Project of the Better Jacksonville Plan, which said settlement, change order, or agreement is directly or indirectly intended to release, satisfy, or resolve any claim for liability or indebtedness to the City of Jacksonville in connection with the Courthouse Project, without reserving all of the City’s rights under the contract, until such time as said settlement, change order, or agreement is approved by the City Council.  Any such unauthorized agreement shall be null and void.

Section 11.
Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

     /s/ Steven E. Rohan____________ 
Office of General Counsel

Legislation Prepared By Steven E. Rohan
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